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Introduction

The Let’s Get Equal Campaign is a community-based organisation which formed in 2000 to campaign for equal legal rights for de facto same sex couples who currently suffer discrimination under some 54 pieces of South Australian legislation, ranging from probate through to superannuation and consent to medical treatment.

The past half-decade has seen increasing acknowledgement by Australian governments of the need to reform laws that discriminate against same sex couples. Comprehensive reforms have been passed in New South Wales, Victoria, Western Australia, the Australian Capital Territory and Queensland. Reforms have been announced Tasmania. South Australia, with the Northern Territory, is one of the last Australian jurisdictions that has not acted to remove legislative discrimination against same sex couples.

The Commonwealth is also lagging behind other Australian and international jurisdictions. The Federal Government has yet to make any positive reforms in this area and in fact has demonstrated that it is prepared to increase the extent of legislative discrimination. By comparison, other governments around the world, in countries as diverse as France, South Africa, Hungary, Iceland and the United States of America, to mention a few, have moved to enact legal recognition of same sex relationships.

This information paper has been prepared by the Let’s Get Equal Campaign Working Group in response to requests for more detailed information about the processes and models of legislative reform in other parts of Australia. 

Contacts for further information both in government and the gay, lesbian, bisexual and transgender communities have been included to assist readers in finding more information. Further information is also available by contacting the Let’s Get Equal Campaign Working Group.

Let’s Get Equal Campaign Working Party
Adelaide, March 2003

Summary of law reform around Australia

Western Australia

Western Australia is now leading all other Australian jurisdictions in this issue.  Shortly after it was elected the Labor Government established a Ministerial Advisory Committee on Lesbian and Gay Law Reform. Three months later the Ministerial Advisory Committee delivered its report, and by March 2002 the first of four reform bills, drafted on the basis of the Advisory Committee report, was passed by Parliament.

When the final bill is passed a non-gendered and non-discriminatory definition of ‘de facto’ will be included in all Western Australian laws. Western Australia has taken reforms further than any other Australian state or territory, and has removed discrimination from laws relating to adoption and access to infertility treatment. The state has also introduced provision for lesbian partners who have a child by artificial insemination to put their names on the child’s birth certificate.

Victoria

Upon its election in 1998 the Labor Government established an Advisory Committee on Gay, Lesbian and Transgender Issues. In 2001 the Government introduced amendments to replace discriminatory definitions of ‘spouse’ and ‘de facto spouse’ with new, non-gendered definitions of ‘domestic partner’ in 57 Acts of the Victorian Parliament. The amendments removed discriminatory definitions from all laws except the Adoption Act 1984 and the Infertility Treatment Act 1995. The Bracks Government has referred these Acts to the Victorian Law Reform Commission for inquiry.

New South Wales

In 1999 the Labor Government introduced legislation to remove discriminatory provisions from 20 Acts. The Property (Relationships) Legislation Amendment Act 1999 inserted a non-gendered definition of ‘de facto partner’ into legislation relating to wills and estates, compensation, duties, and property distribution upon separation. The Act also granted recognition for people in other forms of (non-couple) interdependent relationships in legislation relating to duties, wills and estates, distribution of property on separation and several other matters. In 2001 the Government also removed discrimination against same sex partners from state superannuation legislation.

Australian Capital Territory

The ACT was the first jurisdiction in Australia to recognise same sex relationships in individual Acts relating to de facto partners. Before 2003, same sex partners were covered by legislation relating to the distribution of property upon separation, wills and intestacy. In late 2002, the ACT Government began a two stage process of reform. The first reform bill amended 37 Acts to refer to inclusively defined “domestic partners,” and the Government is currently consulting in relation to further reforms.

Queensland

Prior to 2002, Queensland had also introduced recognition of same sex relationships into specific Acts; namely the Property Law Act 1974, the Domestic Violence (Family Protection) Act 1989 and the Industrial Relations Act 1999.

These piecemeal examples of legal recognition were extended in December 2002, when the Parliament of Queensland introduced a new, non-discriminatory definition of ‘de facto partner’ into sixty-one pieces of legislation. 

Northern Territory

The Northern Territory is yet to introduce legal recognition of same sex relationships. However, reform packages to remove discrimination against same sex partners have been considered by the Northern Territory Cabinet and a Government Working Party has been established to review the issue.

Commonwealth

The Federal Government has thus far opposed any reforms that would remove discrimination against same sex partners from Commonwealth legislation. The Government demonstrated particular opposition to superannuation reforms proposed by Labor MP Anthony Albanese and the Australian Democrats.

Moreover, the Howard Government has demonstrated a determination to increase discrimination against same sex partners with the Sex Discrimination Bill set to be re-introduced into Parliament. The Bill seeks to amend Federal sex discrimination legislation to enable states and territories to lawfully restrict lesbian and single women’s access to infertility treatment.

Western Australia XE "Western Australia" 

 XE "Australian Labor Party:Western Australia" 
Current status

The Labor Government was elected with a policy commitment to recognise the property rights of de facto spouses in opposite or same sex couples without discrimination, and to review Western Australia’s IVF laws  XE "reproductive technology" because ‘all people are entitled to the same respect, dignity, ability to participate in society and to receive the protection of the law regardless of their sexual orientation or gender identity’.
  XE "Australian Labor Party:Western Australia" 
In March 2001, the Attorney-General, Hon Jim McGinty MLA, convened a Ministerial Committee to review areas of law that discriminate against lesbians and gay men and to advise the Government regarding preferred models for law reform.

The committee delivered its report in June 2001. In the report the committee recommended the removal of discriminatory provisions from over 60 Acts relating to employment and industrial relations XE "employment and industrial law" , property rights XE "property law" , inheritance XE "estate law" , rights to compensation, medical treatment XE "health law" , access to reproductive technology XE "reproductive technology"  and many other areas of law.

Subsequently in March 2002 the Western Australia Parliament passed the first in a package of four reform bills, drafted on the basis of the Advisory Committee report.

The Acts Amendment (Gay and Lesbian Law Reform) Act 2001  XE "Western Australia:Acts Amendment (Gay and Lesbian Law Reform) Act 2001" amends 18 Acts to include a non-gendered definition of de facto partner in laws relating to guardianship, wills and estates, consent to medical treatment, state superannuation XE "superannuation" , cremations, transplants and, in a notable first, access to assisted reproductive technology and adoption
. The Act also allows lesbian partners who have a child by artificial conception to be named on the child’s birth certificate for the first time in Australia.

The Family Court Amendment Act 2002 XE "Western Australia:Family Court Amendment Bill 2001" , which permits all de facto couples including same sex de facto couples to access the WA Family Court for property disputes, and the Coroners Amendment Act 2003, which will add de facto couples to the next of kin provisions, have also been passed.

The definition of ‘de facto relationship’ that has been adopted by the WA Government is:

A relationship (other than a legal marriage) between two persons who live together in a marriage-like relationship.

The following factors are indicators of whether or not a de facto relationship exists between two persons, but are not essential;

(a.) The length of the relationship between them;

(b.) Whether the two persons have resided together;

(a.) The nature and extent of common residence;

(b.) Whether there is, or has been, a sexual relationship;

(c.) The degree of financial dependence or interdependence, and any arrangements for financial, between them;

(d.) The ownership, use and acquisition of their property (including property they own individually);

(e.) The degree of mutual commitment by them to a shared life;

(f.) The reputation, and public aspects, of the relationship between them.
The definition provides that it does not matter whether the persons are different sexes or the same sex or whether either of the persons is legally married to someone else or in another de facto relationship.
Current initiatives

The Acts Amendment (Equality of Status) Bill was introduced on 11 September 2002. If passed, this bill will remove all remaining legislative discrimination by adding the new definition of ‘de facto partner’ into 62 statutes.

Further information

Government of Western Australia XE "Western Australia:Attorney-General – Jim McGinty MLA" 

 XE "Australian Labor Party:Western Australia" 
Hon Jim McGinty MLA
Attorney-General
Minister for Justice and Legal Affairs

Ministerial Office:
Email: jim-mcginty@mpc.wa.gov.au
Tel: (08) 9220 5000
Fax: (08) 9221 2068
Website: www.ministers.wa.gov.au/mcginty

Report of the Ministerial Committee on Gay and Lesbian Law Reform  XE "Western Australia:Ministerial Committee on Gay and Lesbian Law Reform" available at:

www.galewa.asn.au/~galewa/pdf/LesbianGayReform.pdf
Gay and Lesbian Equality (WA) Inc XE "gay and lesbian:gay and lesbian rights groups:Gay and Lesbian Equality (WA) Inc" 
Email: galewa@galewa.asn.au
Tel/Fax: (08) 9272 4515
Mail: PO Box 420, Northbridge WA 6865
Website: www.galewa.asn.au
Victoria XE "Victoria" 

 XE "Australian Labor Party:Victoria" 
Current status

A commitment to legislate to reduce discrimination against people in same sex relationships was among Labor’s election commitments in the Victorian election of 1998. 

On election to Government the Labor Attorney-General, Hon Rob Hulls MLA, established an Advisory Committee on Gay, Lesbian and Transgender Issues. I XE "Victoria:Advisory Committee on Gay, Lesbian and Transgender Issues" n July 2000 this Advisory Committee released a discussion paper titled Reducing Discrimination Against Same Sex Couples, which canvassed a range of options for law reform. 

The Statute Law Amendment (Relationships) Bill was subsequently introduced in November 2000 and passed in June 2001, followed by the Statute Law Further Amendment (Relationships) Bill passed in September 2001.

The Statute Law Amendment (Relationships) Act 2001  XE "Victoria:Statute Law Amendment (Relationships) Act 2001" amended 43 Acts of the Victorian Parliament. The Act introduced a new term, ‘domestic partner’, to encompass both heterosexual and same sex domestic relationships and to replace definitions of ‘spouse’ or ‘de facto spouse’. The Act created two definitions of ‘domestic partner’. 

The principal definition of a person’s ‘domestic partner’ is:

A person to whom the person is not married, but with whom the person is living as a couple on a genuine domestic basis (irrespective of gender).

In determining whether persons are domestic partners all of their circumstances are to be taken into account including:

(a) the duration of the relationship;

(b) the nature and extent of common residence;

(c) whether or not a sexual relationship exists;

(d) the degree of financial dependence or interdependence, and any arrangements for financial support, between the parties;

(e) the ownership, use and acquisition of property;

(f) the degree of mutual commitment to a shared life;

(g) the care and support of children; and

(h) the reputation and public aspects of the relationship.
  XE "relationships recognition:definition of ‘domestic partner’:indicators" 
A second and broader definition of domestic partner was inserted into health related legislation XE "health law" , consumer and business legislation, criminal law legislation and the Guardianship and Administration Act 1986. Under the broader definition a ‘domestic partner’ is

An adult person to whom the person is not married but with whom the person is in a relationship as a couple where one or each of them provides personal or financial commitment and support of a domestic nature for the material benefit of the other, irrespective of their genders and whether or not they are living under the same roof.

This broader definition does not require that couples live together. The factors listed above are also to be taken into account for the purpose of determining whether a couple falls within the broader definition of domestic partner.

A second tranche of reforms was passed in September 2001. The Statute Law Further Amendment (Relationships) Act 2001  XE "Victoria:Statute Law Further Amendment (Relationships) Act 2001" amended an additional 14 Acts, including the Children’s and Young Persons Act 1989. 

Two Acts remain unchanged in Victoria’s reform process. These are the Adoption Act 1984 and the Infertility Treatment Act 1995. However, on 11 October 2002 the Bracks Government asked the Victorian Law Reform Commission to undertake a reference into assisted reproduction and adoption. The terms of reference direct the Commission to take into account the interests of same-sex partners, as well as other groups.

Further information

Government of Victoria
Hon Rob Hulls MLA
 XE "Victoria:Attorney-General – Rob Hulls MLA" Attorney-General

Email: rob.hulls@parliament.vic.gov.au
Tel: (03) 9651 0552
Fax: (03) 9651 0556

 XE "Victoria:Parliamentary Secretary for Justice – Richard Wynne MLA" Information about the Statute Law Amendment (Relationships) Bill 2001 and the report of the Advisory Committee on Gay, Lesbian and Transgender Issues, Reducing Discrimination against Same Sex Couples, available from:

www.justice.vic.gov.au
Victorian Lesbian and Gay Rights Lobby
 XE "gay and lesbian:gay and lesbian rights groups:Victorian Lesbian and Gay Rights Lobby" Email: vglr_lobby@hotmail.com
Mail: PO Box 2156, Fitzroy Vic 3065
Website: home.vicnet.net.au/~vglrl/
Over the Rainbow – A Guide to the Law for Lesbians and Gay Men in Victoria


Website: http://www.over-the-rainbow.org/
New South Wales XE "New South Wales" 
Current status

Property (Relationships) Legislation Amendment Act XE "New South Wales:Property (Relationships) Legislation Amendment Act 1999" 

 XE "property law" 

 XE "Australian Labor Party: New South Wales" 
Background

NSW was the first jurisdiction to pass an omnibus bill to remove discrimination against same sex partners from a number of Acts. The Property (Relationships) Legislation Amendment Act 1999 was passed in June 1999.

Prior to this, the NSW Parliament had in 1996 amended several individual Acts to include same sex partners in the definition of ‘members of immediate family’ for the purposes of criminal injuries legislation and legislation regarding the rights of family members to make a statement at trial.

The Act’s approach: ‘de facto partner’ and ‘domestic partner’ XE "relationships recognition:definition of ‘domestic partner’:Property (Relationships) Legislation Amendment Act 1999 (NSW)” 
The Property (Relationships) Legislation Amendment Act 1999 amended 20 Acts of the NSW Parliament. It simultaneously but separately provided recognition for two categories of relationship; couples (‘de facto partners’) and other close relationships (‘domestic partners’).

Firstly the Act amended the existing definition of de facto partner in 20 pieces of legislation to include partners in same sex relationships. The definition of de facto partner is:

A relationship between two adult persons:

(a)
who live together as a couple, and

(b)
who are not married to one another or related by family.

The Act also provides that:

All the circumstances of the relationship are to be taken into account, including such of the following matters as may be relevant in a particular case:

(a) the duration of the relationship,

(b) the nature and extent of common existence,

(c) whether or not a sexual relationship exists,

(d) the degree of financial dependence or interdependence, and any arrangements or financial support, between the parties,

(e) the ownership, use and acquisition of property, the degree of mutual commitment to a shared life,

(f) the performance of household duties,

(g) the reputation and public aspects of the relationship.
  XE "relationships recognition:definition of ‘domestic partner’:indicators" 
These relationship indicators have served as a model for Victoria’s recent legislation. Each of the 20 pieces of legislation affected by the Act were amended to include this definition of de facto partner.

Seven Acts
 were further amended to apply also to people in other kinds of interdependent, cohabiting relationships, named ‘domestic partners’. The definition of domestic partner is:

(1)(b) A close personal relationship (other than a marriage or a de facto relationship) between two adult persons, whether or not related by family, who are living together, one or each of whom provides the other with domestic support and personal care.

(2) For the purposes of subsection (1)(b), a close personal relationship is taken not to exist between two persons when one of them provides the other with support and personal care:

(a) for fee or reward, or

(b) on behalf of another person or an organisation (including a government or government agency, a body corporate or a charitable or benevolent organisation).

Superannuation Legislation Amendment (Same Sex Partners) Act XE "superannuation" 

 XE "New South Wales:Superannuation Legislation Amendment (Same Sex Partners) Act 2001 " 

 XE "New South Wales:Minister for Industrial Relations – John Della Bosca MLC" 
In late 1999 following passage of the Property (Relationships) Legislation Amendment Act the Minister for Industrial Relations, Hon John Della Bosca MLC, announced that the Government would also be legislating to remove discrimination against same sex couples in state superannuation schemes.

The subsequent Superannuation Legislation Amendment (Same Sex Partners) Act 2001 was passed in February 2001. The Act followed the definition of ‘de facto’ in the Property (Relationships) Legislation Amendment Act extending the provisions to include same sex partners

Current initiatives

Following the passage of the Property (Relationships) Amendment Act 1999, the Attorney-General renewed the reference of the Legislative Council Standing Committee on Social Issues  XE "New South Wales:Legislative Council Standing Committee on Social Issues – report" into a previous bill and initiated a reference by the Law Reform Commission into the newly amended relationships legislation. The Social Issues Committee reported in December 1999 with a set of 26 strong recommendations including:

· that the non-gendered definition of de facto partner should be included in a greater number of Acts;

· that the definition of domestic partner should be broadened to include non-cohabitees and that domestic partners should be recognised in a greater number of Acts;

· that a general drafting instruction be issued to ensure that all new legislation has a consistent, non-gendered definition of de facto partner; and

· that a full examination of the laws relating to children and non-biological parents be conducted to ensure that children are not disadvantaged.

It is understood that these recommendations remain under consideration.

Further information

Government of New South Wales (Labor)
Relationships recognition:

Hon Bob Debus MP
Attorney-General
 XE "New South Wales:Attorney-General – Bob Debus MP" 

Ministerial Office:
Email: bob.debus@parliament.nsw.gov.au
Tel: (02) 9995 6500
Fax: (02) 9281 1115

Superannuation:
 XE "New South Wales:Minister for Industrial Relations – John Della Bosca MLC" 
Hon John Della Bosca MLC
Minister for Industrial Relations
Special Minister of State

Ministerial Office:
Email: office@smos.nsw.gov.au
Tel: (02) 9228 4777
Fax: (02) 9228 4392


Legislative Council Standing Committee on Social Issues, Domestic Relationships: Issues for Reform – Inquiry into De Facto Relationships Legislation (2 Dec 1999) available at:

www.parliament.nsw.gov.au/prod/web/PHWeb.nsf/Committee
Gay and Lesbian Rights Lobby (NSW)  XE "gay and lesbian:gay and lesbian rights groups:Gay and Lesbian Rights Lobby (NSW)" 
Email: info@glrl.org.au
Tel: (02) 9360 6650
Fax: (02) 9331 7963
Mail: PO Box 9, Darlinghurst NSW 1300
Website: www.glrl.org.au
Tasmania XE "Tasmania" 

 XE "Australian Labor Party:Tasmania" 
Current status

The past five years have seen substantial reforms in relation to gay and lesbian issues in Tasmania. In May 1997 Tasmania's laws against homosexual sex between men were finally repealed, and the age of consent for homosexual and heterosexual sex was equalised at 17. In 1998 the new Anti-Discrimination Act prohibited discrimination and vilification on the basis of sexual orientation. The Tasmanian Government has also launched a mandatory anti-homophobia and anti-transphobia policy for all Tasmanian schools and has set a number of benchmarks for anti-homophobia in its 20 year strategy for the state, Tasmania Together.

Current initiatives

The Significant Relationships Bill 1998  XE "Tasmania:Greens:Significant Relationships Bill 1998" 

 XE "Greens:Significant Relationships Bill 1998 (Tas)" was introduced as a Private Members’ Bill in 1998 by the Tasmanian Greens.
 The Bill was subsequently referred to the Legislative Council Standing Committee on Community Development to conduct an inquiry into the ‘Legal Recognition of Significant Personal Relationships’.
  XE "Tasmania: Parliamentary Community Development Committee – inquiry" 
The Standing Committee delivered its report in late 2001. The Standing Committee found that the denial of legal recognition to non-traditional relationships contradicts the precepts of the Anti-Discrimination Act 1998 and creates unjustifiable hardship and expense. The Committee recommended the extension of de facto recognition to same sex partners or to people in a broader category of relationships to be named “domestic relationships” or “significant personal relationships”
.

The Tasmanian Government announced in 2002 that it plans to remove all discrimination against same-sex couples and will also introduce some legal recognition of other significant personal relationships.

Further information

Government of Tasmania
Relationships recognition and superannuation:

Hon Dr Peter Patmore MHA
Attorney-General XE "Tasmania:Attorney-General – Peter Patmore MHA " 
Minister for Justice and Industrial Relations

Email to: jenny.ratcliffe@justice.tas.gov.au
Tel: (03) 6336 2250
Fax: (03) 6331 1718

Tasmania Together:

Details on Tasmania Together available from:

www.tastogether.asn.au/


Parliament of Tasmania
House of Assembly Community Development Committee

Inquiry into the Legal Recognition of Significant Relationships – Report available at:

http://www.parliament.tas.gov.au/ctee/REPORTS/cdc.PDF
Tasmanian Gay and Lesbian Rights Group XE "gay and lesbian:gay and lesbian rights groups:Tasmanian Gay and Lesbian Rights Group" 
Email: media@tasgroup.wow.aust.com
Tel: (03) 6224 3556
Fax: (03) 6223 6136
Mail: GPO Box 1733, Hobart Tas 7001
Website: www.tased.edu.au/tasonline/
tasqueer
Australian Capital Territory XE "Australian Capital Territory" 
Current status

The ACT was the first jurisdiction in Australia to recognise same sex partnerships in legislation dealing with de facto relationship issues. The ACT has also adopted arguably the most progressive and comprehensive definition of “domestic relationship”,
 as described below.

Domestic Relationships Act  XE "Australian Capital Territory:Domestic Relationships Act 1994" 

 XE "relationships recognition: definition of ‘domestic partner’:Domestic Relationships Act 1994 (ACT)" 
In 1994, when the ACT Legislative Assembly introduced legislation to regulate the distribution of property upon the breakdown of de facto relationships, it employed a definition that included same sex relationships as well as a range of other types of close relationships. The Domestic Relationships Act 1994 defines ‘domestic relationship’ as:

a personal relationship (other than a legal marriage) between two adults in which one provides personal or financial commitment and support of a domestic nature for the material benefit of the other, and includes a de facto marriage

The Act enables people who have been in such a relationship for two years or longer to apply to the courts for an order regarding property division or maintenance. This definition does not require cohabitation between the parties and is therefore broader than the NSW definition of ‘domestic partner’ as discussed in this paper.

Amendments to the Family Provision Act XE "Australian Capital Territory:amendments to Family Provision Act 1969 and Administration and Probate Act 1929"  and Administration and Probate Act
Subsequently in 1996 the ACT Legislative Assembly also amended the Family Provision Act 1969 and the Administration and Probate Act 1929  XE "property law" 

 XE "estate law" so that these laws cover an ‘eligible partner’ defined as:

a person other than a legal spouse who whether or not the same gender as the deceased lived with the deceased at any time as a member of a couple on a genuine domestic basis.

Current initiatives

The ACT Government announced, in October 2002, a two stage review process intended to remove legislative discrimination against gay, lesbian, bisexual and transgender persons in the ACT. First, the more straightforward amendments will be made to remove discriminatory language from non-contentious areas of legislation. Secondly, a review process will enable community consultation regarding more legally complex issues and regarding issues that are more likely to arise community interest.

The Discrimination Amendment Bill 2002 (No 2) 

The Discrimination Amendment Bill 2002 (No 2) was introduced on 21 November 2002. It proposes a number of amendments to the Discrimination Act 1991, including the replacement of references to ‘de facto spouse’ and ‘spouse’ with a new term, ‘domestic partner’. 

‘Domestic partner, of a person, means a person who lives with the person in a 
domestic partnership, and includes a spouse.’

‘Domestic partnership means the relationship between 2 people, whether of a different or the same sex, living together as a couple on a genuine domestic basis.’ 

Legislation (Gay, Lesbian and Transgender) Amendment Bill 2002

The ACT Government then presented the Legislation (Gay, Lesbian and Transgender) Amendment Bill 2002 on 12 December 2002. This Bill proposes to amend thirty-seven Acts to include the above definition of domestic partner and domestic partnerships, and to provide some recognition for children of domestic partners. The Bill would also amend the legislative definition of ‘transgender person’. 

Note that the under the Bill the ACT will continue to recognise a broader range of relationships for the purposes of the Domestic Relationships Act. The definition of ‘domestic relationship’ under this Act is:


‘a personal relationship between two adults in which one provides personal or 
financial commitment and support of a domestic nature for the material benefit of the 
other and includes a domestic partnership but not a legal marriage.’
The Bill was approved in principle on 11 March 2003.

Gay, Lesbian, Bisexual, Transgender and Intersex People in the ACT: An Issues Paper

The second stage of the review will consider more complex matters. An issues paper on ‘Gay, Lesbian, Bisexual, Transgender and Intersex People in the ACT’ has been developed by a Government interdepartmental committee and was released in December 2002. This issues paper is to form the basis of community consultation on issues such as discrimination against transgender and intersex people, reproductive and parenting rights, relationship registration, anti-vilification legislation and the ‘gay panic’ defence. 
Further information

Government of the ACT (Labor)  XE "Australian Capital Territory:Attorney-General – Jon Stanhope MLA" 

 XE "Liberal Party of Australia:Australian Capital Territory" 
Hon Jon Stanhope MLA
Attorney-General, Chief Minister

Tel: (02) 6205 0104
Fax: (02) 6205 0433


Good Process
Email: good_process_act@hotmail.com

Post: Good Process, PO Box 472, WODEN, ACT 

2606

www.nwjc.org.au/good_process_act/

AIDS Action Council of the ACT XE "gay and lesbian:AIDS Action Council of the ACT" 
Email: aidsaction@aidsaction.org.au
Tel: (02) 6257 2855
Post: 16 Gordon Street, Acton ACT 2601
www.aidsaction.org.au
Queensland XE "Queensland" 

 XE "Australian Labor Party:Queensland" 
Current status

In 1999 the Parliament of Queensland amended several individual pieces of legislation to provide for recognition of same sex relationships. These amendments have simply included same sex partners in the definition of de facto partners. 

For example, the Property Law Act 1974 was amended in 1999 to define a ‘de facto spouse’ as:

Either one of two persons (whether of a different or the same gender) who, although not legally married to each other have lived in a relationship like the relationship between a married couple for two years.

The definition further specifies that:

Two persons are a couple if they live together on a genuine domestic basis in a relationship based on intimacy, trust and personal commitment to each other.

Similarly inclusive definitions have been included in the Industrial Relations Act 1999 and the Domestic Violence (Family Protection) Act 1989.

Current initiatives

The Beattie Government’s 1998 election platform included a commitment to enacting de facto legislation on the New South Wales’ model to include same sex couples. 

Discrimination Law Amendment Act 2002 

The Queensland Government introduced the Discrimination Law Amendment Bill on 6 November 2002. The Discrimination Law Amendment Act 2002 was passed in December. The Act inserts a new definition of ‘de facto partner’ into sixty-one statutes
.  

‘De facto partner’ is defined to mean:
1) ‘either 1 of 2 persons who are living together as a couple on a genuine domestic basis but who are not married to each other or related by family.’
2) In deciding whether 2 persons are living together as a couple on a genuine domestic basis, any of their circumstances may be taken into account, including, for example, any of the following circumstances-

a) the nature and extent of their common residence;

b) the length of their relationship;

c) whether or not a sexual relationship exists or existed;

d) the degree of financial dependence or interdependence, and any arrangement for financial support;

e) their ownership, use and acquisition of property;

f) the degree of mutual commitment to a shared life, including the care and support of each other;

g) the care and support of children;

h) the performance of household tasks;

i) the reputation and public aspects of their relationship.

3) No particular finding in relation to any circumstance is to be regarded as necessary in deciding whether 2 persons are living together as a couple on a genuine domestic basis.

4) Two persons are not to be regarded as living together as a couple on a genuine domestic basis only because they have a common residence.

5) For subsection (1) – 

a) the gender of the persons is not relevant; and
b) a person is related by family to another person of the person and the other person would be within a prohibited relationship within the meaning of the Marriage Act 1961 (Cth), section 23B, if they were parties to a marriage to which that section applies.
Further information

Government of XE "Queensland:Attorney-General – Rod Welford MLA"  Queensland
Hon Rod Welford MLA
Attorney-General
Minister for Justice



Ministerial Office:
Email: Attorney@ministerial.qld.gov.au
Tel: (07) 3238 3478
Fax: (07) 3220 2475

Queensland AIDS Council XE "gay and lesbian:Queensland AIDS Council" 
Email: info@quac.org.au
Tel: (07) 3844 1990
Fax: (07) 3844 4206
Mail: PO Box 3142, South Brisbane Qld 4101

Northern Territory XE "Northern Territory" 

 XE "Australian Labor Party:Northern Territory" 
Current status

Although homosexuality is not criminalised in the Northern Territory, there is no legislative recognition of same sex relationships in this jurisdiction.

Current initiatives

The Let’s Get Equal Campaign is unaware of any current initiatives in the Northern Territory towards relationships recognition for same sex couples. However the Labor policy platform of the recently elected Government states that Labor stands for:

1.2. Equality of rights: equal, effective and comprehensive rights, including political, legal and industrial rights for all people regardless of their income, race, age, disability, social and ethnic background, gender or sexual preference.

The Government has given some indication that they intend to act on this platform commitment in relation to same-sex partners, and reform packages to remove discrimination against same sex partners have been considered by the Northern Territory Cabinet. However these packages have not been accepted to date, and a Government Working Party has been established to review the issue.

Further information

Government of the Northern Territory
Hon Clare Martin MLA
Chief Minister XE "Northern Territory:Chief Minister – Clare Martin MLA" 
Website: http://www.nt.gov.au/dcm/

Hon Peter Toyne MLA XE "Northern Territory:Attorney-General – Peter Toyne MLA" 
Attorney-General

Australian Labor Party (NT) Policy and Platform
Website: www.nt.alp.org.au/policy/
Northern Territory AIDS Council XE "gay and lesbian:Northern Territory AIDS Council" 
Tel: (08) 8941 1711
Mail: 6 Manton St, Darwin City NT 0800
Website: www.octa4.net.au/ntac
Darwin Community Legal Centre, Campaign for Gay and Lesbian Law Reform


Website: http://www.dcls.org.au/Gayandlesbianlawreform.htm
Commonwealth

Current status

 XE "Commonwealth:Howard Government:Sex Discrimination Amendment Bill (No 1) 2000" 

 XE "Liberal Party of Australia:Commonwealth:Howard Government" The current Howard Coalition Government has given no indication that it intends to remove legislative discrimination against people in same sex relationships. Rather, the Government has thus far demonstrated firm opposition to recognising the rights of gay, lesbian, bisexual and transgender Australians.

Superannuation  XE "Australian Labor Party:Superannuation (Entitlements of Same Sex Couples) Bill 2000" 

 XE "superannuation:Superannuation (Entitlements of Same Sex Couples) Bill 2000" 

 XE "Commonwealth:superannuation:Superannuation (Entitlements of Same Sex Couples) Bill 2000" 

 XE "superannuation" 
The federal member for Grayndler, Anthony Albanese MHR, has introduced the Superannuation (Entitlements of Same Sex Couples) Bill on several occasions. If passed, the Bill would remove discrimination from all Commonwealth superannuation legislation except those Acts that apply to Commonwealth public sector employees.

In 1999-2000 the Bill was subject to an inquiry by the Senate Select Committee on Superannuation and Financial Services. In the report of this inquiry, tabled in the Senate on 6 April 2000, the majority of the Select Committee recommended that the Senate pass the Bill. It is understood that the Senate subsequently passed the Bill but that the Government would not support its passage through the House of Representatives.

Later in 2001 the Government further demonstrated its commitment to opposing same sex reforms in relation to superannuation. The Democrats decided to blocked the Government’s choice of funds superannuation bill unless the Government would support recognition of same sex relationships in superannuation laws XE "superannuation:Australian Democrats:refusal to pass Government superannuation Bills" 

 XE "Commonwealth:refusal to pass Government superannuation Bills" 

 XE "Australian Democrats:refusal to pass Government superannuation Bills" 

 XE "superannuation" . At the time the Government chose to sacrifice its Bill.

In March 2002, however, the Deputy Treasurer indicated that the Government is reconsidering this position and may remove superannuation discrimination in order to enable the Government’s superannuation legislation to pass.

Access to IVF

In 2000, following a Federal Court decision that Victorian legislation that prevented lesbian and single women from accessing fertility services
 was inconsistent with federal sex discrimination legislation, the Government introduced a Bill proposing amendments to the Sex Discrimination Act 1984.  XE "equal opportunity:Sex Discrimination Act 1984 (Cth)" The amendments would relax the sex discrimination laws to enable states and territories to restrict access to assisted reproductive technology XE "reproductive technology"  for lesbians and single heterosexual women. 

The Sex Discrimination Amendment Bill (No 1) 2000 was referred to the Senate Legal and Constitutional Legislation Committee for inquiry. The Senate Committee found in its report, delivered on 27 February 2001, that the Government’s proposed amendments would contravene the Convention for the Elimination of Discrimination Against Women and would ‘undermine Australia’s strong record in the advancement and protection of human rights’.

Notwithstanding this report, the House of Representatives passed the Sex Discrimination Amendment Bill (No 1) on 3 April 2001. The Bill halted when it became clear that it would not pass the Senate. 

However, the High Court’s 2002 decision to dismiss an appeal against the Federal Court’s ruling in McBain by the Australian Catholic Bishops Conference has prompted the Prime Minister to announce that he will reintroduce the Bill.

Further information

Australian Labor Party XE "Australian Labor Party:Commonwealth:Shadow Attorney-General – Rovbert McClelland MHR" 
Relationships recognition:

Mr Rob McClelland MHR
Shadow Attorney-General

Electorate Office:
Email: R.McClelland@aph.gov.au
Tel: (02) 9587 2344
Fax: (02) 9587 8047

Superannuation:

 XE "Australian Labor Party:Commonwealth:Albanese MHR, Anthony" Mr Anthony Albanese MHR
Member for Grayndler

Electorate Office:
Email: A.Albanese.MP@aph.gov.au
Tel: (02) 9564 3588
Fax: (02) 9564 1734

Australian Democrats
 XE "Australian Democrats:Commonwealth:Senator Brian Greig" Senator Brian Greig
Spokesperson on Gay and Lesbian Issues

Electorate Office:
Email: senator.greig@aph.gov.au
Tel: (08) 9228 3133
Fax: (08) 9228 3033

Parliament of Australia
Senate Legal and Constitutional Committee
Inquiry into the provisions of the Sex Discrimination Amendment Bill (No 1) 2000 (February 2001) available at:

http://www.aph.gov.au/senate/committee/legcon_ctte/sexdisreport/index.htm

Senate Legal and Constitutional Committee
Inquiry into Sexuality Discrimination (December 1997) available at:

http://www.aph.gov.au/senate/committee/legcon_ctte/citizens/index.htm

Senate Select Committee on Superannuation and Financial Services  XE "Commonwealth:Superannuation (Entitlements of Same Sex Couples) Bill 2000:report" Report on the Provisions of the Superannuation (Entitlements of Same Sex Couples) Bill 2000 (April 2000) available at:

http://www.aph.gov.au/senate/committee/superfinan_ctte/samesex/index.htm
Australian Council for Lesbian and Gay Rights
 XE "gay and lesbian:gay and lesbian rights groups:Australian Council for Lesbian and Gay Rights" Email: aclgr@aclgr.org.au
Tel: 0414 419 624 (Damian Meyer)
Mail: PO Box 420, Northbridge WA 6865
Website: www.aclgr.org.au or visit the 1998 
Australian Federation of AIDS Organisations
 XE "gay and lesbian:Australian Federation of AIDS Organisations" Email: afao@rainbow.net.au
Tel: (02) 9281 1999
Fax: (02) 9281 1044
Mail: PO Box 876, Darlinghurst NSW 1300
Website: www.afao.org.au
Appendix

SA legislation which discriminates against same sex couples

Administration and Probate Act 1919

Adoption Act 1988

Associations Incorporation Act 1985

Chiropractors Act 1991

City of Adelaide Act 1998

Cremation Act 1891

Criminal Injuries Compensation Act 1978

Criminal Law Consolidation Act 1935

Crown Lands Act 1929

De Facto Relationships Act 1996

Dentists Act 1984

Domestic Violence Act 1994

Equal Opportunity Act 1984

Evidence Act 1929

Family Relationships Act 1975

Governors Pension Act 1976

Guardianship and Administration Act 1993

Housing and Urban Development (Administrative Arrangements) Act 1995

Industrial and Employee Relations Act 1994

Inheritance Family Provision Act 1972

International Transfer of Prisoners Act 1998

Judges Pension Act

Land Agents Act 1994

Local Government Act 1934

Medical Practitioners Act 1983

Mental Health Act 1993

Motor Vehicles Act 1959

Parliamentary Superannuation Act 1974

Passenger Transport Act 1994

Pharmacists Act 1991

Physiotherapists Act 1991

Police (Complaints and Disciplinary Proceedings) Act 1985

Police Superannuation Act 1990

Public Corporations Act 1993

Public Intoxication Act 1984

Real Property Act 1886

Renmark Irrigation Trust 1936

Reproductive Technology Act 1988

Residential Tenancies Act 1995

Soil Conservation and Land Care Act 1989

South Australian Housing Trust Act 1995

South Australian Office of Financial Supervision Act 1992

Southern State Superannuation Act 1994

Stamp Duties Act 1923

Superannuation (Benefits Scheme) Act 1992

Superannuation Act 1988

Supported Residential Facilities Act 1992

Survey Act 1992

Transplantation and Anatomy Act 1983

Veterinary Surgeons Act 1985 

Water Resources Act 1997

Witness Protection Act 1996

Workers Rehabilitation and Compensation Act 1986

Wrongs Act 1936
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For more information and a lobby kit contact:














Gay and Lesbian Counselling Service of SA


TELEPHONE	8362 3223 or


	1800 182 233


HOURS	7-10pm nightly


	2-5pm Sat/Sun














AIDS Council of SA Information Services


TELEPHONE	8362 1611 or


	1800 888 559


HOURS	9am-5pm Mon-Fri
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�	WA Labor Party Platform, ‘Civil Rights And Law Reform’, cl5, available at: � HYPERLINK http://www.wa.alp.org.au/policy/platform/civil.html#sexuality ��http://www.wa.alp.org.au/policy/�platform/civil.html#sexuality�.


�	A summary of the recommendations is available at � HYPERLINK http://www.galewa.asn.au/~galewa/thechanges.shtml ��www.galewa.asn.au/~galewa/thechanges.shtml�.


� 	The Act amends the following pieces of legislation: The Administration Act 1903, Adoption Act 1994, Artificial Conception Act 1985, Births Deaths and Marriages Registration Act 1998, Cremation Act 1929, The Criminal Code, Equal Opportunity Act 1984, Family Court Act 1997, Guardianship and Administration Act 1990, Human Reproductive Technology Act 1991, Human Tissue and Anatomy Act 1982, Inheritance (Family Provision) Act 1971, Interpretation Act 1984, Law Reform (Decriminalisation of Sodomy) Act 1989, Members of Parliament (Financial Interests) Act 1992, Parliamentary Superannuation Act 1970, Public Trustee Act 1941 and State Superannuation Act 2000


�	The following Acts were amended to include the general, narrower definition of domestic partner: Accident Compensation Act 1985, Administration and Probate Act 1958, Country Fire Authority Act 1958, Duties Act 2000, Education Act 1958, Emergency Services Superannuation Act 1986, Equal Opportunity Act 1995, First Home Owner Grant Act 2000, Land Acquisition and Compensation Act 1986, Land Tax Act 1958, Landlord and Tenant Act 1958, Parliamentary Salaries and Superannuation Act 1988. Perpetuities and Accumulations Act 1968, Police Assistance Compensation Act 1968, Property Law Act 1958, Residential Tenancies Act 1997, Retail Tenancies Reform Act 1998, Sale of Land Act 1962, Stamps Act 1958, State Employees Retirement Benefits Act 1979, State Superannuation Act 1988, Superannuation (Portability) Act 1989, Transport Accident Act 1986, Transport Superannuation Act 1988, Wills Act 1997.


�	Section 275(2) Property Law Act 1958 as amended by the Statute Law Amendment (Relationships) Act 2001.


�	Legislation amended to include the broader definition of ‘domestic partner’: Alcoholics and Drug-dependent Persons Act 1968, Coroners Act 1985, Health Act 1958, Health Records Act 2001, Human Tissue Act 1982, Mental Health Act 1986, Crimes (Family Violence) Act 1987, Victims of Crime Assistance Act 1996, Co-operative Housing Societies Act 1958, Goods Act 1958, Motor Car Traders Act 1986, Partnership Act 1958, Prostitution Control Act 1994, Retirement Villages Act 1986, Second-Hand Dealers and Pawnbrokers Act 1989, Trustee Companies Act 1984, Guardianship and Administration Act 1986.





�	See Schedule 1, cl9 (now s4(1) De Facto Relationships Act 1984) and Schedule 2.


�	See Schedule 1, cl9 (now s4(2) De Facto Relationships Act 1984) and Schedule 2.


�	Legislation amended to include the non-gendered definition of de facto partner: De Facto Relationships Act 1984, District Court Act 1973, Duties Act 1997, Wills, Probate and Administration Act 1898, Family Provision Act 1982, Compensation to Relatives Act 1897, Law Reform (Miscellaneous Provisions) Act 1944, Motor Accidents Act 1988, Guardianship Act 1987, Anatomy Act 1977, Human Tissue Act 1983, Coroners Act 1980, Mental Health Act 1990, Protected Estates Act 1983, Bail Act 1978, Trustee Act 1925, Criminal Assets Recovery Act 1990, Inebriates Act 1912, Judges Pension Act 1953, Legal Aid Commission Act 1979.


�	Legislation amended to apply to domestic partners: De Facto Relationships Act 1984, District Court Act 1973, Duties Act 1997, Family Provision Act 1982, Bail Act 1978, Trustee Act 1925, Coroners Act 1980.


�	See Schedule 1 cl9 (now s5 De Facto Relationships Act 1984) and Schedule 2.


�	For the full recommendations of the Committee see pp x-xii of the report, Domestic Relationships: Issues for Reform – Inquiry into De Facto Relationships Legislation (December 1999) available at: � HYPERLINK http://www.parliament.nsw.gov.au/prod/web/PHWeb.nsf/Committee?OpenFrameSet ��www.parliament.nsw.gov.au/�prod/web/PHWeb.nsf/Committee�.


�	At the time of introduction of the Property (Relationships) Legislation Amendment Bill the NSW Attorney-General was Hon Jeff Shaw MLC.


�	The Bill was moved on 27 May 1998 by Mr Mike Foley MHA, Member for Franklin, and again on 9 December 1998 by Ms Peg Putt MHA, Member for Denison. Ms Putt is the only Tasmanian Green still in the Parliament.


�	‘The House of Assembly Community Development Committee has received a reference from the Attorney-General to inquire into the legal recognition of significant personal relationships, including but not limited to the legal recognition of same sex relationships.


The Committee’s deliberations will include, but not be limited to, the legal status of significant personal relationships as they relate to the following:


(a) financial issues including property division and maintenance after relationship breakdown,


(b) employment entitlements and benefits, for example: superannuation, industrial awards etc.,


(c) succession and intestacy legislation,


(d) rights of next of kin including circumstances of illness or death,


(e) statutory compensation schemes, for example: Fatal Accidents Act 1934, Workers Rehabilitation and Compensation Act 1988, Motor Accidents (Liability and Compensation) Act 1973, etc., and


(f) any other relevant matter.’ (� HYPERLINK http://www.parliament.tas.gov.au/ctee/communitydevelopment.pdf ��www.parliament.tas.gov.au/ctee/communitydevelopment.pdf�)


�Parliament of Tasmania Joint Standing Committee on Community Development, Report on the Legal Recognition of Significant Personal Relationships, 2001.


�	In the Domestic Relationships Act 1994


�	s3 Domestic Relationships Act 1994.


�	s44 Administration and Probate Act 1929; s4 Family Provision Act 1969.


� Property Law Act 1974 s260


� Aboriginal Land Act 1991, Acts Interpretation Act 1954, Adoption of Children Act 1964, Agricultural Chemicals Distribution Control Act 1966, Ambulance Services Act 1991, Anti-Discrimination Act 1991, Burials Assistance Act 1965, Child Care Act 2002, Child Protection Act 1999, Corrective Services Act 2000, Criminal Code, Domestic and Family Violence Protection Act 1989, Duties Act 2001, Education (Teachers Registration) Act 1988, Fire and Rescue Service Act 1990, First Homeowner Grant Act 2000, Fossicking Act 1994, Guardianship and Administration Act 2000, Health Services Act 1991, Industrial Relations Act 1999, Interactive Gambling (Player Protection) Act 1998, Judges (Pensions and Long Leave) Act 1957, Land Tax Act 1915, Law Reform Act 1995, Maintenance Act 1965, Mobile Homes Act 1989, Parliamentary Contributory Superannuation Act 1970, Partnership Act 1891, Powers of Attorney Act 1998, Property Agents and Motor Dealers Act 2000, Property Law Act 1974, Public Trustee Act 1978, Queensland Investment Corporation Act 1991, Registration of Births, Deaths and Marriages Act 1962, Reprints Act 1992, Retirement Villages Act 1999, South Bank Corporation Act 1989, State Development and Public Works Organisation Act 1971, State Housing Act 1945, Status of Children Act 1978, Succession Act 1981, Superannuation (Public Employees Portability) Act 1985, Superannuation (State Public Sector) Act 1990, Supreme Court Act 1995, Supreme Court of Queensland Act 1991, Torres Strait Islander Act 1991, Tourism Queensland Act 1979, Training and Employment Act 2000, Transplantation and Anatomy Act 1979, Water Act 2000, Workcover Queensland Act 1996.  


�	Social Justice – Objectives.


�	McBain v State of Victoria handed down by the Federal Court on 28 July 2000.


�	Senate Legal and Constitutional Legislation Committee, Inquiry into the provisions of the Sex Discrimination Amendment Bill (No 1) 2000, para 5.15.
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